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Item 1.01 Entry into a Material Definitive Agreement

We acquired substantially all the assets of Roomtag, LLC, a Maryland limited liability company (“Roomtag”), pursuant to an Asset Purchase Agreement (the
“Purchase Agreement”), dated as of August 8, 2014, by and between us and Roomtag.

The aggregate consideration for the asset purchase consisted of (i) $933,000 in cash, and (ii) an unsecured subordinated promissory note (“Note”) in the
aggregate principal amount of $753,929.26. We funded the $933,000 cash payment with proceeds from our credit agreement with Wells Fargo Bank, N.A.
The Note bears interest at an annual rate of 0.36% and is payable on October 31, 2016.

The Purchase Agreement contains certain customary representations, warranties, indemnities and covenants.

The foregoing descriptions of the Purchase Agreement and Note do not purport to be complete and are qualified in their entirety by reference to the full text
of the Purchase Agreement and Note, which are filed as Exhibits 2.1 and 4.1, respectively, hereto and are incorporated herein by reference in their entirety.

Item 7.01.  Regulation FD Disclosure.

On August 11, 2014, we issued a press release announcing the acquisition.  A copy of the press release is furnished (not filed) as Exhibit 99.1 hereto and
incorporated herein by reference in its entirety.

Item 9.01.  Financial Statements and Exhibits.

(d)           Exhibits
 
Exhibit No. Description
2.1 Asset Purchase Agreement, dated as of August 8, 2014, by and between Asure Software, Inc. and Roomtag, LLC
4.1 Subordinated Promissory Note dated August 8, 2014
99.1 Press Release dated August 11, 2014 (furnished, not filed).
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ASSET PURCHASE AGREEMENT
 

THIS ASSET PURCHASE AGREEMENT (“Agreement”) is made as of the 8th day of August, 2014, by and between Asure Software, Inc., a
Delaware corporation (“Purchaser”), and Roomtag, LLC, a Maryland limited liability company (“Seller”).
 

WITNESSETH:
 

WHEREAS, Seller is a leading vendor of web-based space management software for tracking people, space and physical assets (the “Business”); and
 

WHEREAS, Seller desires to sell to Purchaser, and Purchaser desires to purchase from Seller, substantially all the assets and certain specified
liabilities of the Business, subject to the terms and conditions set forth herein.
 

NOW, THEREFORE, in consideration of the mutual agreements hereinafter set forth, and for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the parties agree as follows:
 

SECTION 1.
 

SALE AND PURCHASE OF ASSETS AND CLOSING
 

1.1. Sale and Purchase.On the terms and subject to the conditions of this Agreement, at Closing (as hereinafter defined in Section 1.8), Seller
hereby agrees to sell, convey, assign, deliver and transfer to Purchaser, and Purchaser agrees to purchase from Seller, all of Seller’s right, title and interest in
and to the following assets and properties, tangible or intangible, wherever located, other than the Excluded Assets (as hereinafter defined in Section 1.2)
(collectively, the “Purchased Assets”), free and clear of any mortgage, pledge, lien, charge, security interest, claim or other encumbrance
(“Encumbrance”):

 
(a) All machinery and equipment, tools, office equipment, computer equipment, hardware, software and related program documentation,

supplies, telephones and other tangible personal property owned by Seller and used in the conduct of the Business (“Tangible Personal Property”);
 

(b) All inventory, finished goods, raw materials, work in progress, packaging, supplies, parts, materials, testing units, and other inventories,
wherever located, owned, solely employed or held for use by Seller in the conduct of the Business;

 
(c) All Purchased Intellectual Property (as hereinafter defined in Subsection 2.9(f)(i)), provided however, that Marcia Hart may use, solely in

connection with performing her services under the Independent Contractor Agreement (as defined in Section 4.1(e)) and until the termination of  the
Independent Contractor Agreement, the following email addresses: marcia@roomtag.com and Marcia.hart@roomtag.com which shall be tied to and
forwarded to marciahart@gmail.com;
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(d) Originals, or where not available, copies, of all existing books and records (including computer records) of Seller, including books of
account, ledgers, general business, financial and accounting records, price lists, purchase orders, sales records, research and development files, strategic
plans, personnel records of employees of Seller hired by Purchaser, customer lists, supplier lists, customer complaints, mailing lists, promotional and
advertising materials, and research and intellectual property files relating to the Purchased Intellectual Property and Intellectual Property Licenses (as
hereinafter defined in Subsection 2.9(f)(ii));

 
(e) All contracts, leases, deeds, mortgages, licenses, instruments, commitments, undertakings and other agreements, commitments and legally

binding arrangements, whether written or oral, including Intellectual Property Licenses, to which Seller is a party or which relate to the Business, including
those set forth on Schedule 1.1(e) (collectively, the “Assigned Contracts”);

 
(f) All prepaid expenses, credits, advances, security, refunds, deposits, rights of recovery, rights of set-off,  and charges relating to the Business;

 
(g) All of Seller’s rights under warranties, indemnities and all similar rights against third parties to the extent related to any Purchased Assets;

 
(j)           All insurance benefits, including all claims, rights and proceeds, arising from or relating to the Business, the Purchased Assets or the

Assumed Liabilities (as hereinafter defined in Section 1.6);
 

(k)           All rights to any actions of any nature available to Seller to the extent related to the Business, the Purchased Assets or the Assumed
Liabilities, whether arising by counterclaim or otherwise; and
 

(l)           The goodwill and going concern value of the Business (the “Goodwill”).
 

Anything herein to the contrary notwithstanding, this Agreement and any instrument executed pursuant hereto shall not constitute an assignment of
any claim, contract, license, lease, purchase order, Assigned Contract, or other commitment included in the Purchased Assets (collectively, the
“Commitments”) if an attempted assignment or transfer of the same without the consent of the other party thereto or the applicable governmental agency
would be ineffective or would constitute a breach or violation thereof so that Purchaser would not in fact receive all of the rights and benefits of  Seller or
such other assigning party thereunder.  If by the Closing Date any such consent has not been obtained, Seller shall after the Closing use its reasonable efforts
to provide for the Purchaser the benefits under any such Commitment without such arrangement causing a breach or violation of such Commitment;
provided, however, that Seller or such other assigning party shall not be required to incur financial expense or obligation in connection with its obligations
under this section.  If Seller or such other assigning party is unable to obtain such consent to any transfer or assignment of an Assigned Contract, Seller shall
so indicate as to each such Assigned Contract on Schedule 1.1(e) hereto, such inability shall not constitute or be deemed to be a breach of any provision of
this Agreement, and Seller and Purchaser shall work together and reasonably cooperate following Closing to obtain such consents.
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1.2. Excluded Assets.  Under the terms of this Agreement, Purchaser will not purchase from Seller and Seller will retain the assets of Seller not
constituting the Purchased Assets (collectively, the “Excluded Assets”), to include without limitation:

 
(a) All of Seller’s cash and cash equivalents;

 
(b) All oral and written contracts, leases, deeds, mortgages, licenses, agreements, instruments, commitments, undertakings, purchase orders or

other legally binding arrangements that are not Assigned Contracts; and
 

(c) Organizational documents, minute books, stock records and tax records of Seller.
 

1.3. Purchase Price.
 

The aggregate purchase price (the “Purchase Price”) for the Purchased Assets shall be One Million Six Hundred Ninety Three Thousand Dollars
($1,693,000), subject to adjustment pursuant to Section 1.5 hereof.  The Purchase Price shall be paid as follows:
 

(a) Nine Hundred Thirty Three Thousand Dollars ($933,000) in cash (the “Closing Day Cash Payment”). The Closing Day Cash Payment shall
be paid at Closing by wire transfer of immediately available funds to the account specified by Seller in writing; and

 
(b) Seven Hundred Sixty Thousand Dollars ($760,000) shall be paid to Seller by delivery at Closing of an unsecured subordinated promissory

note of Purchaser in the form attached hereto as Exhibit A (the “ Note”). The maximum amount of principal and accrued interest payable under the Note
shall not exceed Seven Hundred Sixty Thousand Dollars  ($760,000). The Note shall be subordinate to Purchaser’s credit agreement with Wells Fargo
Bank, National Association (“Wells Fargo”).

 
Subject to the Seller Indemnity Cap (as hereinafter defined in Section 5.7) in any event, it is expressly understood that amounts payable to Seller

under the Note shall be used to offset and satisfy claims made under Section 5 against Seller by Purchaser or any other Purchaser Indemnitee (as hereinafter
defined in Section 5.2) for indemnification up to the Offset Maximum Amount (as hereinafter defined in Section 5.5).
 

1.4. Allocation of Purchase Price. Seller and Purchaser agree that the Purchase Price shall be allocated among the Purchased Assets for all
purposes as shown on an allocation schedule to be finalized following Closing (as set forth below) and shall be categorized as set forth on and be
substantially in the form of Schedule 1.4 (the “Allocation Schedule”). A draft of the Allocation Schedule shall be prepared by Purchaser and delivered to
Seller within ninety (90) days after the Closing Date.  For a period of ten (10) days after Purchaser provides the Allocation Schedule to Seller, Seller shall
have the opportunity to review and comment on the Allocation Schedule. If Seller notifies Purchaser in writing that Seller objects to one or more of the
allocations reflected in the Allocation Schedule, Purchaser and Seller shall negotiate in good faith to resolve such dispute; provided, however, that if
Purchaser and Seller are unable to resolve any dispute with respect to the Allocation Schedule within twenty (20) days after the end of ten (10) day review
and comment period, such dispute shall be referred to an impartial firm of  independent certified public accountants with offices in Austin, Texas that has
no prior relationship with either Seller or Purchaser (the “Independent Accountants”), as mutually agreed to by Purchaser and Seller, for resolution as
promptly as practicable. The Allocation Schedule as so agreed to or determined by the Independent Accountants shall be conclusive and binding upon the
parties, and the parties agree that that all tax returns (including IRS Form 8594) and all financial statements of the parties shall be prepared in a manner
consistent with (and the parties shall not otherwise file a tax return or take any tax position inconsistent with) the such Allocation Schedule. The fees and
expenses of the Independent Accountants shall be borne equally by Purchaser and Seller.
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1.5. Purchase Price Adjustment.
 

(a) Reserved.
 

(b) Schedule 1.5(b) contains a list of: (i) current customers of Seller; and (ii) certain companies whom Seller has identified may or could become
customers following Closing (collectively, the “Customers”). In the event that Purchaser recognizes Revenue (as defined below) of less than Three
Hundred Seventy-Two Thousand Dollars ($372,000) in the aggregate for the 12-month period following Closing (the “Revenue Threshold”), Purchaser
shall be entitled to reduce the payment otherwise owed to Seller on the Maturity Date under the Note by the aggregate amount by which such Revenue was
less than the Revenue Threshold, it being expressly understood that in the event that Purchaser receives Revenue that meets or exceeds the Revenue
Threshold, no reduction shall be made to the amounts otherwise due Seller under the Note. For purposes of the foregoing, “Revenue” shall mean payment
received from the Customers either prior to Closing or during the fifteen (15) month period following Closing and recognized by Purchaser during the
twelve (12) month period following Closing in accordance with its customary accounting principles. Purchaser shall prepare and deliver to Seller within
twenty (20) business days of the end of each calendar month following Closing a written statement reflecting in reasonable detail Purchaser’s computation
of the Revenue, including the amount of revenue recognized, any outstanding invoices, and an update on discussions regarding contract renewals or
termination.

 
1.6. Assumption of Seller Liabilities.   Subject to the terms and conditions set forth herein, Purchaser shall assume and agree to pay, perform

and discharge only the following liabilities of Seller (collectively, the “Assumed Liabilities”): all obligations and liabilities arising and accruing after the
Closing from the Assigned Contracts but only to the extent that such obligations and liabilities do not relate to any failure to perform, improper
performance, warranty or other breach, default or violation by Seller on or prior to the Closing Date.

 
1.7. Excluded Liabilities.  Notwithstanding the provisions of Section 1.6 or any other provisions in this Agreement to the contrary, Purchaser

shall not assume and shall not be responsible to pay, perform or discharge any liabilities of Seller of any kind or nature whatsoever other than the Assumed
Liabilities (the “Excluded Liabilities”), and the Seller shall pay and remain responsible for all such Excluded Liabilities.  Without limiting the generality
of this Section 1.7, the Excluded Liabilities shall include, but not be limited to, the following:

 
(a) any liability of Seller arising from, or in connection with, the conduct of the Business prior to the Closing or the ownership of the Purchased

Assets by Seller prior to the Closing, including, without limitation, any such liabilities arising by reason of any violation or claimed violation by Seller, by
acts or events or omissions arising or occurring prior to the Closing, of any federal, state or local law, rule, regulation, ordinance or any requirement of any
governmental body;
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(b) to the extent not covered by any applicable manufacturer’s warranty, any warranty liability of Seller or similar obligation of Seller arising
from products sold or services rendered prior to the Closing;

 
(c) any liability of Seller related to or arising out of the Excluded Assets;

 
(d) any liability for (i) any taxes required by law to be paid by Seller relating to the Business, the Purchased Assets or the Assumed Liabilities for

any taxable period ending on or before the Closing Date; (ii) any taxes that arise out of the consummation of the transactions contemplated hereby or that
are the responsibility of Seller under Section 7.4; or (iii) other taxes of Seller of any kind or description (including any liability for taxes of Seller that
becomes a liability of Purchaser under the principles of transferee or successor liability or otherwise by operation of contract or law);

 
(e) any liability of Seller for any present or former employees, agents or independent contractors of Seller, including, without limitation, any

liabilities associated with any claims for wages, bonuses, commissions, accrued vacation or other benefits, severance, termination or other payments
accrued or incurred prior to Closing;

 
(f) any liability under any Employee Benefit Plan (later defined), including without limitation, any employee benefit plan of or sponsored by

Seller, any 401K plan or any other “employee pension benefit plan” as defined in Section 3(2) of the Employee Retirement Income Security Act of 1974
(“ERISA”);

 
(g) any liability or obligation with respect to indebtedness of Seller or the Business owing to any bank or other financial institution;

 
(h) any trade payables and accounts payable of Seller;

 
(i) any liability arising out of or relating to any employee grievance against Seller arising from or relating to events or omissions prior to

Closing;
 

(j) any liability or obligation under or relating to that certain founder compensation agreement between Seller and Marcia Hart dated as of
August 15, 2009 (the “Founder Compensation Agreement”).

 
1.8. Closing.  Subject to the terms and conditions of this Agreement, the closing of the transactions contemplated by this Agreement (“Closing”)

shall take place simultaneously with the execution of this Agreement on the date hereof at the offices of Messerli & Kramer P.A., at 100 South Fifth Street,
Minneapolis, Minnesota, or at such other place and on such other date as the Seller and Purchaser shall agree. The date on which the Closing occurs is
referred to as the “Closing Date.”  The Closing shall be deemed to occur at 12:01 a.m. on the Closing Date.
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SECTION 2.
REPRESENTATIONS AND WARRANTIES OF SELLER

 
Except as set forth in the Seller’s disclosure schedule (the “Seller Disclosure Schedule”), Seller represents and warrants to Purchaser that the

statements contained in this Section 2 are true and correct as of the date hereof. For purposes of this Section 2, “Seller’s knowledge” means the actual
knowledge of Marcia Hart after due inquiry.
 

2.1. Organization and Qualification.   Seller is a limited liability company duly organized, validly existing and in good standing under the
laws of the State of Maryland and has full limited liability company power and authority to own or lease its properties and to conduct the Business in the
manner and in the places where such properties are owned or leased or as the Business is currently conducted.  Seller has no subsidiaries.

 
2.2. Authority.  Seller has full limited liability company power and authority to enter into this Agreement and each agreement, document and

instrument to be executed and delivered by Seller pursuant to this Agreement (each, a “Seller Ancillary Agreement ” and, collectively, the “Seller
Ancillary Agreements”) and to carry out the transactions contemplated hereby and thereby.  The execution, delivery and performance of this Agreement
and each Seller Ancillary Agreement has been duly and validly authorized and approved by all necessary action on the part of Seller and no other action
on the part of Seller or its members is required in connection therewith.  This Agreement and each Seller Ancillary Agreement constitutes or, when executed
and delivered by Seller, will constitute the legal, valid and binding obligation of Seller, each enforceable in accordance with its respective terms, except to
the extent that enforcement is limited by bankruptcy, insolvency, moratorium, conservatorship, receivership or similar laws of general application affecting
creditors’ rights or by the application by a court of equity principles.

 
2.3. No Conflicts; Consents.  The execution, delivery and performance by Seller of this Agreement and each Seller Ancillary Agreement does

not and will not: (a) to Seller’s knowledge, violate any foreign, federal, state, local or other laws, regulations or ordinances applicable to Seller; (b) violate
any term or provision of the certificate of formation or operating agreement of Seller; (c) except as set forth on Schedule 2.3, require the consent, notice or
other action by any person under,  conflict with, result in a violation or breach of, constitute a default or an event that, with or without notice or lapse of
time or both, would constitute a default under, result in the acceleration of or create in any party the right to accelerate, terminate, modify or cancel any
contract or permit to which Seller is a party or by which Seller is bound or to which any of the Purchased Assets are subject (including any Assigned
Contract); or (d) result in the creation or imposition of any Encumbrance on the Purchased Assets. Except as set forth on Schedule 2.3, no consent, waiver,
approval, order, declaration, filing with or notice to, any governmental or regulatory authority, agency or court is required by or with respect to Seller in
connection with the execution, delivery and performance of this Agreement and each Seller Ancillary Agreement and the consummation of the transactions
contemplated hereby and thereby.
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2.4. Financial Statements.  Seller has delivered to Purchaser complete copies of the following financial information: (i) Seller’s unaudited

internally prepared financial statements for the fiscal years ended  2012 and 2013 (collectively, the “Year End Financial Statements”), and (ii) Seller’s
unaudited internally prepared financial statements for the period ended June 30, 2014 (the “Interim Financial Statements” and together with the Year End
Financial Statements, the “Financial Statements”). Purchaser acknowledges that the Financial Statements have not been prepared in accordance with
GAAP but have been prepared based on the books and records of Seller, and fairly present the financial position of Seller as of the respective dates and for
the periods indicated above.

 
2.5. Undisclosed Liabilities.  Except as reflected in the Interim Financial Statements or as disclosed in the Seller Disclosure Schedule, Seller

does not have any liability or obligation of a material nature with respect to the Business.
 

2.6. Customer Accounts and Billings .  Seller invoices customer accounts on a quarterly basis or otherwise consistent with each customer
agreement listed in Schedule 2.8. Schedule 2.6 is a complete and accurate list of Seller’s customer accounts and billings, showing for each account for the
period January 1, 2013 through July 15, 2014 (i) the beginning and ending subscription period, (ii) the frequency of billings and terms of payment; (iii)
each invoice date and payment amount received by Seller; and (iv) the next open invoice and due date and payment amount. Seller has furnished to
Purchaser complete copies of all customer invoices posted or issued during the period commencing on July 1, 2014 and ending on the Closing Date.

 
2.7. Title to Purchased Assets . Seller owns and has good and marketable title to, or a valid and enforceable leasehold or license interest in, the

Purchased Assets. None of the Purchased Assets is subject to any Encumbrance.  The Tangible Personal Property is in good repair and operating condition,
normal wear and tear excepted.  Except for the Excluded Assets, the Purchased Assets constitute all of the assets and properties used in and necessary to
conduct the Business as currently conducted by Seller. None of the Excluded Assets are material to the Business.

 
2.8. Material Contracts.

 
(a) Schedule 2.8 sets forth a list that is correct and complete in all material respects of the following Assigned Contracts (including the contracts

required to be listed on Schedules 2.9(b)(i) and 2.9(e), the “Material Contracts”):
 

(i) any contract or other arrangement involving aggregate consideration in excess of $10,000, specifically including all customer
agreements, support agreements, supplier agreements, reseller agreements, referral agreements, hosting agreements, licensing agreements, software
development agreements, and agreements relating to Intellectual Property;

 
(ii) any contract or other arrangement that provides for the indemnification by Seller of any person or the assumption of any tax,

environmental or other liability of any person;
 

(iii) any contracts or other arrangement that relates to the acquisition or disposition of any business, a material amount of stock or
assets of any other person or any real property (whether by merger, sale of stock, sale of assets or otherwise);
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(iv) any reseller, distributor, dealer, manufacturer’s representative, franchise, agency, sales promotion, market research, marketing
consulting and advertising contract to which Seller is a party;

 
(v) any contracts with independent contractors or consultants (or similar arrangements) to which Seller is a party and which are not

cancellable without material penalty or without the provision of more than ninety (90) days’ prior notice;
 

(vi) except for those contracts relating to commercially available off-the-shelf items as defined in Subpart 2.101 of the Federal
Acquisition Regulations, any contract with any governmental authority to which Seller is a party;

 
(vii) any contract to which Seller is a party that provides for any joint venture, partnership or similar arrangement by Seller;

 
(viii) any contracts or other arrangement between or among Seller on the one hand and Seller or any affiliate of Seller (other than

Seller) on the other hand; and
 

(ix) any other contract or other arrangement that is material to the Purchased Assets or the operation of the Business and not
previously disclosed pursuant to this Section 2.8.

 
(b) Each Material Contract is valid and binding on Seller in accordance with its terms and is in full force and effect. None of Seller or, to Seller’s

knowledge, any other party thereto: (i) is in breach of or default under (or is alleged to be in breach of or default under) any Material Contract in any
material respect, or (ii) has provided or received any notice of any intention to terminate, any Material Contract. To Seller’s knowledge, no event or
circumstance has occurred that, with notice or lapse of time or both, would constitute an event of default under any Material Contract or result in a
termination thereof or would cause or permit the acceleration or other material change in any right or obligation or the loss of any benefit thereunder.
Complete and correct copies of each Material Contract (including all modifications, amendments and supplements thereto and waivers thereunder) have
been made available to Purchaser. There are no material disputes pending or, to Seller’s knowledge, threatened under any Assigned Contract.

 
2.9. Intellectual Property.

 
(a) Schedule 2.9(a) lists all Purchased Intellectual Property (defined in Subsection 2.9(f) below).  Seller is the sole owner of all right, title and

interest in and to the Purchased Intellectual Property, free and clear of any Encumbrance. Seller has entered into binding, written agreements with every
current and former employee of Seller, and with every current and former independent contractor, whereby such employees and independent contractors (i)
assign to Seller any ownership interest and right they may have in the Purchased Intellectual Property; and (ii) acknowledge Seller’s exclusive ownership
of all Purchased Intellectual Property. Seller has provided Purchaser with true and complete copies of all such agreements. Seller is in full compliance with
all legal requirements applicable to Seller’s ownership and use of the Purchased Intellectual Property. All authorized users of Seller’s software (whether on-
premise or by SaaS subscription) are licensees and have no right or claim to ownership of the software owned by Seller.

 
 

8



 
 

(b) Schedule 2.9(b)(i) lists all Intellectual Property Licenses. Seller has provided Purchaser with true and complete copies of all of such
Intellectual Property Licenses. All such Intellectual Property Licenses are valid, binding and enforceable against Seller in accordance with its terms and are
in full force and effect.  Except as set forth in Schedule 2.9(b)(ii), Seller has not sold any unauthorized licenses or support services to any customers, and
Seller is not in breach or default of any Intellectual Property Licenses. None of the Intellectual Property Licenses is subject to any “open source” license
that requires or conditions the use of such open source on the disclosure or distribution as open source any source code of the Purchased Intellectual
Property.

 
(c) All filings and fees necessary to maintain registration of the Intellectual Property Registrations have been timely filed with and paid to the

appropriate governmental authorities and authorized registrars, and all Intellectual Property Registrations are in good standing. Seller has provided
Purchaser with true and complete copies of file histories, documents, certificates, office actions, correspondence and other materials related to all
Intellectual Property Registrations.

 
(d) The Purchased Intellectual Property and Intellectual Property Licenses as currently owned, licensed or used by Seller, and Seller’s conduct of

the Business as currently conducted have not, do not and will not, to Seller’s knowledge, infringe, violate or misappropriate the Intellectual Property (as
defined below) of any person. Seller has not received any communication, and no Action (as hereinafter defined in Section 2.12) has been instituted, settled
or, to Seller’s knowledge, threatened, that alleges any such infringement, violation or misappropriation, and none of the Intellectual Property is subject to
any outstanding governmental order or decree.

 
(e) Schedule 2.9(e) lists all licenses, sublicenses, end user agreements and other agreements pursuant to which Seller has granted rights or

authority to any person with respect to any Purchased Intellectual Property or Intellectual Property Licenses. Seller has provided Purchaser with true and
complete copies of all of such agreements. All such agreements are valid, binding and enforceable against Seller in accordance with their terms and are in
full force and effect. To Seller’s knowledge, no person has infringed, violated or misappropriated, or is infringing, violating or misappropriating, any of the
Purchased Intellectual Property.

 
(f) For all purposes of this Agreement, the definitions set forth below shall apply:

 
(i) “Purchased Intellectual Property” means all Intellectual Property that is owned by Seller and used in or necessary for the

conduct of the Business as currently conducted by Seller.
 

(ii) “Intellectual Property Licenses” means all licenses, sublicenses, and other agreements by or through which other persons
grant Seller exclusive or non-exclusive rights or interests in or to any Intellectual Property that is used in or necessary for the conduct of the
Business as currently conducted by Seller.

 
(iii)  “Intellectual Property Registrations” means all Purchased Intellectual Property that is subject to any issuance, registration,

application or other filing by, to or with any governmental authority or authorized private registrar in any jurisdiction, including registered
trademarks, domain names and copyrights, issued and reissued patents and pending applications for any of the foregoing.
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(iv) “Intellectual Property” means all of the following and similar intangible property and related proprietary rights, interests and
protections, however arising, pursuant to the laws of any jurisdiction throughout the world: (A) trademarks, service marks, trade names, brand names,
logos, trade dress and other proprietary indicia of goods and services, whether registered, unregistered or arising by law, and all registrations and
applications for registration of such trademarks, including intent-to-use applications, and all issuances, extensions and renewals of such registrations
and applications; (B) Internet domain names, whether or not trademarks, registered in any generic top level domain by any authorized private
registrar or governmental authority; (C) original works of authorship in any medium of expression, whether or not published, including but not
limited to the Software and Information Technology (as defined below) all copyrights (whether registered, unregistered or arising by law), all
registrations and applications for registration of such copyrights, and all issuances, extensions and renewals of such registrations and applications;
(D) confidential information, formulas, designs, devices, know-how, research and development, inventions, methods, processes, compositions and
other trade secrets, whether or not patentable; (E) patented and patentable designs and inventions, all design, plant and utility patents, letters patent,
utility models, pending patent applications and provisional applications and all issuances, divisions, continuations, continuations-in-part, reissues,
extensions, reexaminations and renewals of such patents and applications; and (F) all rights to sue and recover and retain damages, costs and
attorneys’ fees for past, present and future infringement and any other rights relating to any of the foregoing.

 
(v) “Software and Information Technology” means any and all software, applications, systems programs, source code, object

code, logic, logic diagrams, flowcharts, algorithms, routines, sub-routines, utilities, tools, modules, file structures, coding sheets, coding, functional
specifications, program specifications, designs, technical data, improvements, modifications, and versions thereof, and any documentation and other
tangible embodiments of the foregoing, whether in eye readable or machine readable form, training manuals, user guides, end user instructional
information, and all related technology information, that is used in, incorporated in, embodied in or displayed by any of the products or services
developed, manufactured, marketed, licensed or sold in connection with the Business, or are used in the design, development, reproduction,
maintenance or modification of any of products or services developed, manufactured, marketed, licensed or sold in connection with the Business.

 
2.10. Employees.

 
(a) Seller has provided to Purchaser a complete list of all persons who are employees, consultants or independent contractors of Seller as of the

date hereof, setting forth for each such person the following: (i) name; (ii) title or position; (iii) full-time or part-time status; (iv) hire date; (v) current base
compensation or wage rate; (vi) commission, bonus or other incentive-based compensation; (vii) severance and change in control benefits; and (viii) a
description of any fringe benefits provided to such person. All compensation, commissions, bonuses and other amounts payable to current or former
employees, consultants or independent contractors of Seller for services performed on or prior to the date hereof have been paid in full, and there are no
outstanding agreements, understandings or commitments of Seller with respect to any commissions, bonuses or increases in compensation.
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(b) Seller has complied in all material respects with all applicable laws and regulations respecting labor, employment, fair employment
practices, terms and conditions of employment, equal employment opportunity, nondiscrimination, harassment, immigration, wages, hours, benefits, health
and safety, workers’ compensation and unemployment insurance.  All individuals characterized and treated by Seller as consultants or contractors are
properly treated as independent contractors under all applicable laws.  There are no investigations, actions, suits or proceedings pending, or to Seller’s
knowledge, threatened to be brought or filed, by or with any governmental authority, court or arbitrator in connection with the employment of any current
or former employee, consultant or independent contractor of Seller, including, without limitation, any claim relating to unfair labor practices, employment
discrimination, harassment, retaliation, equal pay or any other employment related matter arising under applicable laws.

 
(c) Seller is not a party to or bound by any collective bargaining agreement or other contract with a union, works council or labor organization

(and no such contract is being negotiated by Seller). There is not any union, works council or labor organization representing or purporting to represent
any employee of Seller, and, to Seller’s knowledge, no union, works council or labor organization or group of employees is seeking or has sought to
organize employees for the purpose of collective bargaining. There is no pending, or to Seller’s knowledge, threatened, strike, slowdown, work stoppage,
lockout, concerted refusal to work overtime or other similar labor disruption or dispute affecting Seller or any of its employees.

 
2.11. Service Warranties.  To Seller’s knowledge, each service performed by Seller based on contractual service warranties provided by Seller

was, when performed, in material conformance with all applicable contractual obligations, including all applicable express and implied warranties.  Seller
has provided Purchaser with true, correct and complete copies of the standard terms and conditions regarding the provision of its services (including
applicable guarantee, warranty and indemnity provisions) (the “Standard Terms and Conditions”). To Seller’s knowledge, no service performed by Seller
is subject to any guarantee, warranty or other indemnity beyond those provided in the Standard Terms and Conditions. There are no breach of warranty
claims currently pending against Seller, or to Seller’s knowledge, threatened against Seller, regarding any service provided or delivered, or product
licensed by Seller to its customers.

 
2.12. Litigation.  There is no suit, action, claim, proceeding, arbitration or governmental investigation (“Action”) pending or, to Seller’s

knowledge, threatened against or by Seller relating to or affecting the Business or the Purchased Assets or that challenges or seeks to prevent, enjoin or
otherwise delay the transactions contemplated by this Agreement.  To Seller’s knowledge, no event has occurred or circumstances exist that would give rise
to, or serve as a basis for, any such Action.
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2.13. Customers and Suppliers.

 
(a) Schedule 2.13(a) sets forth with respect to the Business (i) each customer who has paid aggregate consideration to Seller for goods or services

rendered in an amount greater than or equal to $10,000 for the calendar year ended December 31, 2013 and for the period of January 1, 2014 through June
30, 2014 (collectively, the “Material Customers”); and (ii) the amount of consideration paid by each Material Customer during such periods. Seller has
not received any notice, and has no reason to believe, that any of its Material Customers has ceased, or intends to cease after the Closing, to use its goods or
services or to otherwise terminate or materially reduce or alter its relationship with Seller.

 
(b) Schedule 2.13(b) sets forth with respect to the Business (i) each supplier to whom Seller has paid consideration for goods or services rendered

in an amount greater than or equal to $15,000 for the calendar year ended December 31, 2013 and for the period of January 1, 2014 through June 30, 2014
(collectively, the “Material Suppliers”); and (ii) the amount of purchases from each Material Supplier during such periods. The Seller has not received any
notice, and has no reason to believe, that any of its Material Suppliers has ceased, or intends to cease, to supply goods or services to Seller or to otherwise
terminate or materially reduce or alter its relationship with Seller.

 
2.14. Taxes.  (a) All income and other material tax returns of or with respect to Seller that are due or that were required to be filed on or before

the Closing Date by Seller have been timely filed. Such tax returns were true, complete and correct in all material respects when filed. Seller has properly
paid all taxes owed by or with respect to Seller that have become due, whether or not shown due on any tax return. 

 
(b) Seller has withheld and paid each tax required to have been withheld and paid by it in connection with amounts paid or owing by it to any

employee, independent contractor, creditor, customer, member or other party, and complied with all reporting and backup withholding requirements under
applicable law.

 
(c) Seller is not a party to any Action by any taxing authority. There are no pending or, to Seller’s knowledge, threatened Actions by any taxing

authority.
 

(d) There is no Encumbrance for taxes upon any of the Purchased Assets and, to Seller’s knowledge, there is no reasonable basis for assertion of
any claim attributable to taxes which, if adversely determined, would result in an Encumbrance upon any of the Purchased Assets. 

 
(e) Seller is not a “foreign person” within the meaning of Section 1445 of the Internal Revenue Code of 1986, as amended (“Code”).

 
(f) The provisions of the Maryland Uniform Commercial Code – Bulk Transfers do not apply to the transfer by Seller of the Purchased Assets

under this Agreement.
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2.15. Absence of Certain Changes.
 

Except as provided in the Schedule 2.15 hereto, since June 30, 2014, Seller has conducted the Business in the ordinary course of business consistent
with past practices and there has not been:
 

(a) any change in the condition (financial or otherwise), properties, assets, liabilities, business, prospects or operations of Seller which change,
by itself or in conjunction with all other such changes, has had or would have a material adverse effect on the Business, the value of the Purchased Assets or
the ability of Seller to consummate the transactions contemplated hereby, in each case taken as whole;

 
(b) any purchase, sale, license or other disposition, or any agreement or other arrangement for the purchase, sale, license or other disposition, of

any part of the Purchased Assets other than purchases and sales in the ordinary course of business;
 

(c) except for grants of licenses or sublicenses in the ordinary course of business consistent with past practices (including to Seller’s customers),
any transfer, assignment or grant of any license or sublicense of any material rights under or with respect to any Purchased Intellectual Property or
Intellectual Property Licenses;

 
(d) any damage, destruction or loss, whether or not covered by insurance, adversely affecting the Purchased Assets or Seller in excess of

$10,000 per single occurrence;
 

(e) any mortgage or pledge of any of the Purchased Assets or any waiver of any material rights with respect to any of the Purchased Assets or the
Business;

 
(f) any acceleration, termination, modification or cancellation of any agreement, contract, lease or license (or series of related agreements,

contracts, leases or licenses) involving more than $10,000 to which Seller is a party or by which it is bound and which is an Assigned Contract;
 

(g) any adoption, amendment, modification or termination of any bonus, profit sharing, incentive, severance or other plan, agreement or
commitment for the benefit of any employee of Seller;

 
(h) any material change in any method of accounting or accounting practice for the Business, except as required by any accounting principles

and standards governing the preparation and presentation of the Financial Statements;
 

(i) any material change in cash management practices and polices, practices and procedures with respect to collection of Accounts Receivable,
establishment of reserves for uncollectible Accounts Receivable, accrual of Accounts Receivable, prepayment of expenses, payment of accounts payable,
accrual of other expenses, deferral of revenue, and acceptance of customer deposits; or

 
(j) any agreement or understanding, whether in writing or otherwise, for Seller to take any of the foregoing actions, or any action or omission

that would result in any of the foregoing.
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2.16. Compliance with Laws.  Seller has complied, and is in compliance, with all laws and regulations applicable to the conduct of the Business

as currently conducted or the ownership and use of the Purchased Assets. Seller has not received any notice from any governmental authority or other
person regarding any actual, alleged or potential violation by Seller, or failure by Seller to comply with, or Seller’s liability under any applicable law.

 
2.17. Employee Benefit Plans.  After Closing, Purchaser shall not be responsible or liable as a result of the transactions contemplated by this

Agreement for any payments or other obligations of Seller related to any employee benefit plans subject to ERISA, as that term is defined in Section 3(3) of
ERISA, and fringe benefit plans, as that term is defined in Section 6039D(d) of the Code, which now are or ever have been maintained by Seller or to which
Seller now has or has ever had an obligation to contribute (the “Employee Benefit Plans”).

 
2.18. Insurance.  Schedule 2.18 sets forth a true and complete list of all current policies or binders of insurance maintained by Seller and

relating to the Business, the Purchased Assets or Assumed Liabilities and a list of all pending claims with respect to the Business, the Purchased Assets or
Assumed Liabilities.  There are no claims related to the Business, the Purchased Assets or Assumed Liabilities pending under any such insurance policies as
to which coverage has been questioned, denied or disputed or in respect of which there is an outstanding reservation of rights. All such insurance policies
are in full force and effect and enforceable in accordance with their terms, and all premiums due with respect thereto covering all periods prior to Closing
have been paid.

 
2.19. Finders’ Fees.  Except for the fees payable to Highbank for its services in connection with this transaction, neither Seller nor its members

has incurred or will incur or become liable for any broker’s commission or finder’s fee relating to or in connection with the transactions contemplated by
this Agreement.

 
2.20. Data Privacy.  Schedule 2.20 contains a true and complete copy of Seller’s privacy policy regarding the collection and use of personal

information. Seller has complied with such policy and, to Seller’s knowledge, with all applicable laws pertaining to privacy and the collection, use,
disclosure, sharing and security of personal information.

 
2.21. Completeness. No representation, warranty or statement of Seller contained in this Agreement, the Seller Disclosure Schedule, the Seller

Ancillary Agreements or, to Seller’s knowledge, any other certificate or document furnished to Purchaser by or on behalf of Seller in connection with this
Agreement, contains any untrue statement of a material fact, or omits to state a material fact necessary to make the statements stated herein or therein, in
light of the circumstances in which they are made, not misleading.

 
SECTION 3.

REPRESENTATIONS AND WARRANTIES OF PURCHASER
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Purchaser represents and warrants to Seller that the statements contained in this Section 3 are true and correct as of the date hereof.
 

3.1. Organization.  Purchaser is a corporation duly organized, validly existing and in good standing under the laws of the State of Delaware.
Purchaser has full corporate power and authority to own or lease its properties and to conduct its business in the manner and in the places where such
properties are owned or leased and as such business is currently conducted.

 
3.2. Authority.  Purchaser has full corporate power and authority to enter into this Agreement and each agreement, document and instrument to

be executed and delivered by Purchaser pursuant to this Agreement (each, a “Purchaser Ancillary Agreement ” and, collectively, the “Purchaser
Ancillary Agreements”) and to carry out the transactions contemplated hereby and thereby. The execution, delivery and performance of this Agreement
and each Purchaser Ancillary Agreement have been duly and validly authorized and approved by all necessary action on the part of Purchaser, and no other
action on the part of Purchaser is required in connection therewith.  This Agreement and each Purchaser Ancillary Agreement constitute or, when executed
and delivered, will constitute, the legal, valid and binding obligation of Purchaser, enforceable against Purchaser in accordance with their respective terms,
except to the extent that enforcement is limited by bankruptcy, insolvency, moratorium, conservatorship, receivership or similar laws of general
application affecting creditors’ rights or by the application by a court of equity principles.

 
3.3. No Conflicts; Consents.  The execution, delivery and performance by Purchaser of this Agreement and each Purchaser Ancillary Agreement

does not and will not (a) violate any foreign, federal, state, local or other laws, regulations or ordinances applicable to Purchaser; and (b) violate any term or
provision of the organizational documents of Purchaser. No consent or waiver by, approval of, or designation, declaration or filing with, or notice to, any
governmental or regulatory authority or court is required by or in connection with the execution, delivery and performance by Purchaser of this Agreement
and each Purchaser Ancillary Agreement, other than compliance with applicable requirements of the Securities Exchange Act of 1934, as amended, and the
rules and regulations promulgated thereunder.

 
3.4. Litigation.  There is no Action pending, or to Purchaser’s knowledge, threatened against or by Purchaser that challenges or seeks to prevent,

delay or otherwise interfere with the transactions contemplated hereby. No event has occurred or circumstances exist that may give rise to, or serve as a
basis for, any such Action.

 
3.5. Finders’ Fees.  The Purchaser has not incurred or will not incur or become liable for any broker’s commission or finder’s fee relating to or in

connection with the transactions contemplated by this Agreement.
 

3.6. Completeness.  No representation, warranty or statement of Purchaser contained in this Agreement, the Purchaser Ancillary Agreements or
any other certificate or document furnished to Seller by or on behalf of Purchaser in connection with this Agreement, contains any untrue statement of a
material fact, or omits to state a material fact necessary to make the statements stated herein or therein, in light of the circumstances in which they are made,
not misleading.
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SECTION 4.
CLOSING DELIVERABLES

 
4.1. Deliveries to be Made by Seller at Closing. At the Closing, the following shall be delivered by Seller to Purchaser:

 
(a) possession of the Purchased Assets;
 
(b) a bill of sale in the form attached hereto as Exhibit B (“Bill of Sale”) and duly executed by Seller, conveying free, clear and unencumbered

title to the Tangible Personal Property included in the Purchased Assets to Purchaser;
 

(c) an assignment and assumption agreement in the form attached hereto as Exhibit C (“Assignment and Assumption Agreement ”) and duly
executed by Seller, effecting the assignment to and assumption by Purchaser of the Purchased Assets and Assumed Liabilities;

 
(d) such documents of assignment and transfer in the forms attached hereto as Exhibit D duly executed by Seller (the “Intellectual Property

Assignments”), transferring all of Seller’s right, title and interest in and to any of Purchased Intellectual Property and Intellectual Property Licenses to
Purchaser;

 
(e) an independent contractor agreement in the form attached hereto as Exhibit E (the “Independent Contractor Agreement”), duly executed by

Marcia Hart;
 

(f) non-competition and non-solicitation agreement with Marcia Hart in the form attached hereto as Exhibit F (the “Hart Non-Compete”), duly
executed by Marcia Hart;

 
(g) an assignment of consultant agreement and consent in the form attached hereto as Exhibit G (“DataNaut Assignment and Consent

Agreement”),duly executed by Seller and DataNaut, LLC;
 

(h) a subordination agreement with Wells Fargo (the “Subordination Agreement”), duly executed by Seller;
 

(i) a termination letter duly executed by Marcia Hart and Seller, terminating the Founder Compensation Agreement;
 

(j) resolutions duly adopted by the board of directors or manager, as applicable, of Seller and members of Seller, each authorizing the execution,
delivery and performance of this Agreement and the Seller Ancillary Agreements and the transactions contemplated hereby and thereby, certified by a duly
authorized officer of Seller;

 
(k) the certificate of the Secretary (or equivalent officer) of Seller certifying the names and signatures of the officers of Seller authorized to sign

this Agreement and the Seller Ancillary Agreements; and
 

(l) such other documents, certificates or instruments as Purchaser reasonably requests and are reasonably necessary to consummate the
transactions contemplated by this Agreement.

 
 

16



 
 

4.2. Deliveries to be Made by Purchaser at Closing.
 

 At Closing, the following shall be delivered by Purchaser to Seller:
 

(a) the Closing Day Cash Payment;
 

(b) the Note duly executed by Purchaser;
 

(c)           the Assignment and Assumption Agreement duly executed by Purchaser;
 

(c) the Hart Non-Compete duly executed by Purchaser;
 

(d) the Independent Contractor Agreement duly executed by Purchaser;
 

(e) the Subordination Agreement duly executed by Purchaser and Wells Fargo;
 

(f) the DataNaut Assignment and Consent Agreement duly executed by Purchaser;
 

(g) resolutions duly adopted by the board of directors of Purchaser, authorizing the execution, delivery and performance of this Agreement and
the Purchaser Ancillary Agreements and the transactions contemplated hereby and thereby, certified by a duly authorized officer of Purchaser;

 
(h) the certificate of the Secretary (or equivalent officer) of Purchaser certifying the names and signatures of the officers of Purchaser authorized

to sign this Agreement and the Purchaser Ancillary Agreements; and
 

(i) such other documents, certificates or instruments as Seller reasonably requests and are reasonably necessary to consummate the transactions
contemplated by this Agreement.

 
SECTION 5.

SURVIVAL OF REPRESENTATIONS AND WARRANTIES
AND INDEMNIFICATIONS

 
5.1. Survival of Representations and Warranties .  Subject to the limitations and other provisions of this Agreement, the representations and

warranties contained herein shall survive the Closing for a period of eighteen (18) months after the Closing Date; provided, that the representations and
warranties in Section 2.1, Section 2.2, Section 2.7, Section 2.9 and 2.19 shall survive until the maturity date of the Note (the “Maturity Date”) and the
representations and warranties in Sections 2.14, and 2.17 and claims relating to actual fraud (and not constructive fraud) shall survive for the full period of
all applicable statutes of limitation (giving effect to any waiver, mitigation or extension thereof) plus sixty (60) days. All covenants and agreements of the
parties contained herein shall survive the Closing until the latter of the Maturity Date or expiration of the period explicitly specified in such covenant or
other agreement.
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5.2. Indemnification by Seller.  Seller covenants and agrees to defend, indemnify and hold harmless Purchaser and its affiliates and their
respective officers, directors, managers, members, employees, agents, successors and permitted assigns (collectively, the “Purchaser Indemnitees”) from
and against, and pay or reimburse the Purchaser Indemnitees for, any and all claims, demands, losses, damages, liabilities, strict liabilities, obligations,
fines, costs and expenses (including interest and penalties with respect thereto and reasonable attorneys’ fees and out-of-pocket expenses and costs of
investigation), or other damages (whether absolute, accrued, conditional or otherwise and whether or not resulting from third party claims) fixed or
contingent, liquidated or unliquidated, matured or unmatured and all demands, assessments, judgments (collectively, “Losses”), incurred by such
Purchaser Indemnitee and resulting from, arising out of or related to:

 
(a) any inaccuracy in or breach of any representation or warranty made by Seller herein, in any Seller Ancillary Agreement or in any other

certificate or document delivered to Purchaser pursuant to this Agreement;
 

(b) operation and ownership of the Business or the Purchased Assets prior to the Closing and any third party claims or other liabilities arising
out of or based upon the Business or any of the Purchased Assets prior to the Closing;

 
(c) any act of fraud on the part of Seller related to this Agreement;

 
(d) any breach or non-fulfillment of any covenant or agreement of Seller contained in this Agreement or in any Seller Ancillary Agreement;

 
(e) any Excluded Assets and any third party claims or other liabilities arising out of or based upon any Excluded Assets;

 
(f) any Excluded Liabilities and any third party claims or other liabilities arising out of or based upon any Excluded Liabilities;

 
(g) any severance, payment or other obligation due to any employee or independent contractor of Seller, including those arising out of the

Closing or as a consequence of this Agreement; any and all liabilities for taxes owed by Seller in connection with Seller’s employment or termination of
its employees prior to Closing; or

 
(h) all actions, suits, proceedings, demands, assessments or judgments (including all reasonable attorney fees and expenses) incident to any of

the foregoing.
 

5.3. Indemnification by Purchaser.  Purchaser covenants and agrees to defend, indemnify and hold harmless Seller and its affiliates and their
respective officers, directors, managers, employees, agents, successors and permitted assigns (collectively, the “Seller Indemnitees”) from and against,
and pay or reimburse Seller Indemnitees for all Losses incurred by or imposed upon such Seller Indemnitee and resulting from, arising out of or related
to:

 
(a) any inaccuracy in or breach of any representation or warranty made by Purchaser herein or in any Purchaser Ancillary Agreement or in any

other certificate or document delivered to Seller pursuant to this Agreement;
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(b) any act of fraud on the part of Purchaser related to this Agreement;

 
(c) any breach or non-fulfillment of  any  covenant or agreement of Purchaser contained in this Agreement or in any Purchaser Ancillary

Agreement;
 

(d) any Assumed Liabilities and any third party claims or other liabilities arising out of or based upon any of the Assumed Liabilities following
Closing;

 
(e) operation and ownership of the Business or the Purchased Assets following Closing and any third party claims or other liabilities arising out

of or based upon the Business or any of the Purchased Assets following Closing; or
 
(f) all actions, suits proceedings, demands, assessments or judgments (including all reasonable attorney fees and expenses) incident to any of the

foregoing.
 

5.4. Indemnification Procedures.  The party making a claim under this Section 5 is referred to as the “Indemnitee,” and the party against whom
such claims are asserted under this Section 5 is referred to as the “Indemnifying Party.”
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(a) Third Party Claims. If any Indemnitee receives notice of the assertion or commencement of any Action made or brought by any person who is

not a party to this Agreement or an affiliate of a party to this Agreement or a representative of the foregoing (a “ Third Party Claim”) against such
Indemnitee with respect to which the Indemnifying Party is obligated to provide indemnification under this Agreement, the Indemnitee shall give the
Indemnifying Party reasonably prompt written notice thereof, but in any event not later than thirty (30) calendar days after receipt of such notice of such
Third Party Claim. The failure to give such prompt written notice shall not, however, relieve the Indemnifying Party of its indemnification obligations,
except and only to the extent that the Indemnifying Party forfeits rights or defenses by reason of such failure. Such notice by the Indemnitee shall describe
the Third Party Claim in reasonable detail, shall include copies of all material written evidence thereof and shall indicate the estimated amount, if
reasonably practicable, of the Loss that has been or may be sustained by the Indemnitee. The Indemnifying Party shall have the right to participate in, or by
giving written notice to the Indemnitee, to assume the defense of any Third Party Claim at the Indemnifying Party’s expense and by the Indemnifying
Party’s own counsel, and the Indemnitee shall cooperate in good faith in such defense. In the event that the Indemnifying Party assumes the defense of any
Third Party Claim, subject to Section 5.4(b), it shall have the right to take such action as it deems necessary to avoid, dispute, defend, appeal or make
counterclaims pertaining to any such Third Party Claim in the name and on behalf of the Indemnitee. The Indemnitee shall have the right to participate in
the defense of any Third Party Claim with counsel selected by it subject to the Indemnifying Party’s right to control the defense thereof. The fees and
disbursements of such counsel shall be at the expense of the Indemnitee, provided, that if in the reasonable opinion of counsel to the Indemnitee, (i) there
are legal defenses available to an Indemnitee that are different from or additional to those available to the Indemnifying Party; (ii) there exists a conflict of
interest between the Indemnifying Party and the Indemnitee that cannot be waived, (iii) the claim relates to or arises in connection with any criminal or
quasi-criminal proceeding, action, indictment, allegation or investigation; or (iv) the Indemnitee reasonably believes an adverse determination with respect
to the action, lawsuit, investigation, proceeding or other claim giving rise to such claim for indemnification would be materially detrimental to or
materially injure the Indemnitee’s reputation or future business prospects; the Indemnifying Party shall be liable for the reasonable fees and expenses of
counsel to the Indemnitee in each jurisdiction for which the Indemnitee determines counsel is required. If the Indemnifying Party elects not to compromise
or defend such Third Party Claim, fails to promptly notify the Indemnitee in writing of its election to defend as provided in this Agreement, or fails to
diligently prosecute the defense of such Third Party Claim, the Indemnitee may, subject to 5.4(b), pay, compromise, defend such Third Party Claim and
seek indemnification for any and all Losses based upon, arising from or relating to such Third Party Claim. Seller and Purchaser shall cooperate with each
other in all reasonable respects in connection with the defense of any Third Party Claim, including (subject to reasonable privilege and confidentiality
concerns) making available records relating to such Third Party Claim and furnishing, without expense (other than reimbursement of actual out-of-pocket
expenses) to the defending party, management employees of the non-defending party as may be reasonably necessary for the preparation of the defense of
such Third Party Claim.

 
(b) Settlement of Third Party Claims. Notwithstanding any other provision of this Agreement, the Indemnifying Party shall not enter into

settlement of any Third Party Claim without the prior written consent of the Indemnitee, except as provided in this Section 5.4(b). If a firm offer is made
to settle a Third Party Claim without leading to liability or the creation of a financial or other obligation on the part of the Indemnitee and provides, in
customary form, for the unconditional release of each Indemnitee from all liabilities and obligations in connection with such Third Party Claim and the
Indemnifying Party desires to accept and agree to such offer, the Indemnifying Party shall give written notice to that effect to the Indemnitee. If the
Indemnitee fails to consent to such firm offer within ten (10) days after its receipt of such notice, the Indemnitee may continue to contest or defend such
Third Party Claim and in such event, the maximum liability of the Indemnifying Party as to such Third Party Claim shall not exceed the amount of such
settlement offer. If the Indemnitee fails to consent to such firm offer and also fails to assume defense of such Third Party Claim, the Indemnifying Party
may settle the Third Party Claim upon the terms set forth in such firm offer to settle such Third Party Claim. If the Indemnitee has assumed the defense
pursuant to Section 5.4(a), it shall not agree to any settlement without the written consent of the Indemnifying Party (which consent shall not be
unreasonably withheld or delayed).
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(c) Direct Claims. Any Action by an Indemnitee on account of a Loss which does not result from a Third Party Claim (a “ Direct Claim”) shall be
asserted by the Indemnitee giving the Indemnifying Party reasonably prompt written notice thereof, but in any event not later than thirty (30) days after the
Indemnitee becomes aware of such Direct Claim. The failure to give such prompt written notice shall not, however, relieve the Indemnifying Party of its
indemnification obligations, except and only to the extent that the Indemnifying Party forfeits rights or defenses by reason of such failure. Such notice by
the Indemnitee shall describe the Direct Claim in reasonable detail, shall include copies of all material written evidence thereof and shall indicate the
estimated amount, if reasonably practicable, of the Loss that has been or may be sustained by the Indemnitee. The Indemnifying Party shall have thirty (30)
days after its receipt of such notice to respond in writing to such Direct Claim. The Indemnitee shall allow the Indemnifying Party and its professional
advisors to investigate the matter or circumstance alleged to give rise to the Direct Claim, and whether and to what extent any amount is payable in respect
of the Direct Claim and the Indemnitee shall assist the Indemnifying Party’s investigation by giving such information and assistance (including access to
Seller’s premises and personnel and the right to examine and copy any accounts, documents or records) as the Indemnifying Party or any of its professional
advisors may reasonably request. If the Indemnifying Party does not so respond within such thirty (30) day period, the Indemnifying Party shall be deemed
to have rejected such claim, in which case the Indemnitee shall be free to pursue such remedies as may be available to the Indemnitee on the terms and
subject to the provisions of this Agreement.

 
5.5. Payments; Offset and Holdback from Note.  Once a Loss is agreed to by the Indemnifying Party or adjudicated to be payable pursuant to

this Section 5, the Indemnifying Party shall satisfy its obligations within fifteen (15) business days of such agreement or final, non-appealable
adjudication, as the case may be, by wire transfer of immediately available funds. Notwithstanding the above, if the Indemnifying Party is Seller, any
obligation of or claim against Seller in indemnification hereunder shall be offset and satisfied, up to a maximum offset amount of $500,000 (the “Offset
Maximum Amount”), by offsetting the amounts owed by Purchaser to Seller under the Note (the “Offset Obligation”). Further, to the extent that a Third
Party Claim or Direct Claim, pursuant to which Seller is the Indemnifying Party under this Section 5, is not finally resolved prior to the due date of the
Note, Purchaser may holdback payment of such amounts (the “Holdback Amount”) otherwise due under the Note as it reasonably determines will be
required to resolve the pending matter but in no event exceeding the Offset Maximum Amount, and pay the remaining portion of principal, if any, as and
when due under the Note. The failure of Purchaser to pay the Holdback Amount on the due date under the Note will not constitute an event of default under
the Note.

 
5.6. Tax Treatment of Indemnification Payments .  All indemnification payments made under this Agreement shall be treated by the parties as

an adjustment to the Purchase Price for tax purposes, unless otherwise required by law.
 

5.7. Indemnification Cap.
 

(a)           Notwithstanding anything to the contrary contained in this Agreement, the maximum amount of the aggregate liability of the Seller for any
indemnification obligations under this Section 5 shall be limited to Five Hundred Thousand Dollars ($500,000) (the “Seller Indemnity Cap”); provided,
however, the Seller Indemnity Cap shall not apply to any Loss which results from, arises out of or relates to (a) a breach of or inaccuracy in  the
representations and warranties in Sections 2.1, 2.2, 2.7, 2.9, 2.1, 2.17, and 2.19, (b) fraud by Seller, (c) a breach of any covenant or agreement by Seller under
Section 6.2 or Section 6.3, or (d) any Excluded Liabilities.
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(b)           Notwithstanding anything to the contrary contained in this Agreement, the maximum amount of the aggregate liability of the Purchaser for
any indemnification obligations under this Section 5 shall be limited to Five Hundred Thousand Dollars ($500,000) (the “Purchaser Indemnity Cap”);
provided, however, the Purchaser Indemnity Cap shall not apply to any Loss which results from, arises out of or relates to (a) a breach of or inaccuracy in the
representations and warranties in Sections 3.1, 3.2, and 3.5, (b) fraud by Purchaser; or (c) any Assumed Liabilities.
 

5.8. Effect of Investigation.  The representations, warranties and covenants of the Indemnifying Party, and the Indemnitee’s right to
indemnification with respect thereto, shall not be affected or deemed waived by reason of any investigation made by or on behalf of the Indemnitee
(including by any of its representatives) or by reason of the fact that the Indemnitee or any of its representatives knew or should have known that any such
representation or warranty is, was or might be inaccurate.

 
5.9. Exclusive Remedies.  Subject to Section 6.3, the parties acknowledge and agree that their sole and exclusive remedy with respect to any

and all claims (other than claims arising from fraud, criminal activity or willful misconduct on the part of a party hereto in connection with the transactions
contemplated by this Agreement) for any breach of any representation, warranty, covenant, agreement or obligation set forth herein or otherwise relating to
the subject matter of this Agreement, shall be pursuant to the indemnification provisions set forth in this Section 5. Nothing in this 5.9 shall limit any
person’s right to seek and obtain any equitable relief to which any person shall be entitled or to seek any remedy on account of any person’s fraudulent,
criminal or intentional misconduct.

 
SECTION 6.

COVENANTS AND AGREEMENTS
 

6.1. Receivables. Seller hereby grants to Purchaser the right and authority following Closing to collect for Purchaser’s account any funds
relating to any Accounts Receivable or any other Purchased Assets.  From and after the Closing, Seller shall promptly remit to Purchaser, or reimburse
Purchaser for, all funds, and endorse or remit to Purchaser the proceeds of all checks, drafts, notes, or other documents included in the Purchased Assets
that are received by Seller that should have otherwise been paid to Purchaser as part of the Purchased Assets.  Seller acknowledges and agrees that
Purchaser is entitled to receive the open invoice of American Nurses Association in the amount of $4.293,000 and the open invoice of the federal
Retirement Thrift Investment Board in the amount of $17,523.79 and that Seller shall promptly endorse or remit these amounts to Purchaser when
received by Seller.

 
6.2. Employee Matters.

 
(a) On the Closing Date, Seller shall terminate the employment of those employees being hired as of the Closing Date by Purchaser.  Seller

acknowledges that Purchaser is not obligated to offer employment to any of Seller’s employees and that, at Purchaser’s sole discretion, Purchaser may
offer employment, on an “at-will” basis, to any such employees.  All terms of employment shall be at the discretion of Purchaser and all benefits and
terms are subject to change as determined by Purchaser in its sole and absolute discretion
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(b) Seller acknowledges and agrees with Purchaser that Seller shall be solely responsible, and Purchaser shall have no obligations whatsoever,
for all compensation, employee benefits or other amounts payable to any current and former employees, officers, directors, managers, members or
independent contractors of Seller, including, but not limited to, hourly pay, salary, commission, bonus, vacation pay, sick leave, COBRA (defined below)
benefits, termination and severance payments, and fringe benefits owed to any employee of Seller for any period relating to the service of such employee
with Seller at any time prior to the Closing Date, and Seller shall pay all such amounts to entitled persons on or prior to the Closing Date.  [At the Closing,
in accordance with Seller’s policy, Seller shall pay each employee terminated as required under this Agreement and hired by Purchaser all vacation earned
and accrued but not taken as of the Closing Date, in accordance with Seller’s employment policies regarding the same (which includes rights to take
vacation that are vested due to prior year’s service as well as a pro rata amount of vacation earned in the current year), including Seller’s share of Social
Security/Medicare taxes and unemployment taxes relating thereto. In addition, Seller will pay to such employees (a) the amount of any earned but unpaid
bonuses for the current fiscal year, prorated as of the Closing Date, which are due and payable to Seller’s employees hired by Purchaser after the Closing, in
accordance with Seller’s policies with respect thereto, and (b) the amount of any commissions which will be due and payable to any Seller’s employees
hired by Purchaser after the Closing for business obtained prior to the Closing Date, in accordance with Seller’s policies with respect thereto.  For the
purposes of this Agreement, “COBRA” shall mean health insurance continuation coverage as required by Section 4980B of the Code and Sections 601
through 609 of ERISA or as required by any applicable state law.

 
(c) Seller shall remain solely responsible for the satisfaction of all claims for medical, dental, life insurance, health accident or disability

benefits brought by or in respect of current or former employees, officers, directors, managers, members or independent contractors of Seller (and the
spouses, dependents or beneficiaries thereof), which claims relate to events occurring prior to Closing.  Seller also shall remain solely responsible for all
workers’ compensation claims of any current or former employees, directors, members or independent contractors of Seller which relate to events
occurring prior to Closing.

 
(d) Concurrent with Closing, Seller shall permanently remove, or cause to be permanently removed, all data, files and records constituting

Purchased Assets that are stored on the personal computer or laptop owned by each employee of Seller and move, or cause to be moved, all of such data,
files and records to a mutually agreed file storage location.

 
6.3. Non-Competition and Non-Solicitation.

 
(a)  Seller covenants and agrees that for a period of two (2) years from the date hereof (the “Restricted Period”), Seller shall not, directly or

indirectly, on its own behalf or on behalf of any other person or entity (other than Purchaser) (i) engage in or assist others in engaging in the business of
selling web-based space management software for tracking people, space and physical assets in any geographic area; (ii) cause, solicit or encourage any
actual or prospective client, customer, distributor, vendor, supplier or licensor of Purchaser or any other person who has a business relationship with
Purchaser, to terminate or diminish any such actual or prospective relationship with Purchaser; or (iii) recruit, offer employment to, employ, engage as a
consultant, or in any other manner persuade or attempt to persuade, any employee of Seller who is hired by Purchaser at Closing or employee of
Purchaser or any of Purchaser’s affiliates to leave the employment or engagement of Purchaser or any of its affiliates; provided, that nothing in this
Section 6.3(a) shall prevent Seller from (i) making solicitations for employment to the public or the industry generally through advertising that is not
specifically targeted at employees of the Purchaser or any of its affiliates; or (ii) hiring any employee whose employment has been terminated by
Purchaser or any of its affiliates.
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(b) In the event of any breach of Section 6.3 by Seller, in addition to, and not in lieu of any other remedies to which the non-breaching party
may be entitled, Seller and Purchaser each agree that a breach of any covenant set forth in this Section 6.3 would result in irreparable injury, harm, and
damage to the non-breaching party for which such party would have no adequate remedy at law, and Seller and Purchaser each further agree, in the event of
any breach or threatened breach of any provision of this Section 6.3, the non-breaching party shall be entitled to an immediate injunction and restraining
order to prevent such violation or continuing violation, without having to prove damages, and any such violation may be enjoined through proper action
filed in a court of competent jurisdiction.

 
(c) Seller acknowledges and agrees that all restrictions in Section 6.3(a) are necessary and fundamental to the protection of the Purchased Assets,

and are reasonable and valid, and constitute a material inducement to Purchaser to enter into this Agreement and consummate the transactions
contemplated hereby. In the event that any covenant contained in this Section 6.3 should ever be adjudicated to exceed the time, geographic, product or
service, or other limitations permitted by applicable law in any jurisdiction, then any court is expressly empowered to reform such covenant, and such
covenant shall be deemed reformed, in such jurisdiction to the maximum time, geographic, product or service, or other limitations permitted by applicable
law. The covenants contained in this Section 6.3 and each provision hereof are severable and distinct covenants and provisions. The invalidity or
unenforceability of any such covenant or provision as written shall not invalidate or render unenforceable the remaining covenants or provisions hereof,
and any such invalidity or unenforceability in any jurisdiction shall not invalidate or render unenforceable such covenant or provision in any other
jurisdiction.

 
6.4. Use of Office Space.  During the period following the Closing Date until August 31, 2014, Seller shall make, or cause its affiliates to make,

available to Purchaser for use the during the customary business hours of Seller, Seller’s office space free of charge; it being understood that the Betamore
membership agreements (the “Betamore Agreements”) are Excluded Assets and all costs and obligations arising under the  Betamore Agreements are
Excluded Liabilities.

 
6.5. Hosting Services Agreement.  Seller shall not terminate the Hosting Services Agreement with Rackspace (the “Rackspace Agreement”),

and shall keep the Rackspace Agreement in full force and effect at no cost to Purchaser for a period of sixty (60) days following the Closing Date; it being
understood that the Rackspace Agreement is an Excluded Asset and all costs and obligations arising under the Rackspace Agreement are Excluded
Liabilities.

6.6. Further Assurances   From and after the Closing, each of the parties shall execute and deliver  such other documents, instruments,
conveyances and assurances and take such other actions as may be reasonably required to carry out the provisions hereof and give effect to the transactions
contemplated herein and the documents to be delivered hereunder. The Seller shall, and shall use its commercially reasonable efforts to cause its
representatives to, cooperate and assist the Purchaser with an orderly transition of the Business and Purchased Assets to Purchaser.
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SECTION 7.
MISCELLANEOUS

 
7.1. No Waiver.  The failure of any party hereto at any time to require performance by any other party of any provision of this Agreement shall

not affect the right of such party to require performance of that provision and any waiver by any party of any breach of any provision of this Agreement
shall not be construed as a waiver of any continuing or succeeding breach of such provisions, a waiver of the provision itself or a waiver of any right under
this Agreement.

 
7.2. Successors and Assigns .   No assignment by any party hereto shall be permissible without the written consent of the other parties hereto,

and this Agreement and all representations, warranties, covenants and agreements contained herein shall be binding upon and inure to the benefit of the
parties hereto and their authorized assigns and their respective successors, heirs and administrators.  At or after the Closing, all or any of the rights of
Purchaser hereunder may be assigned as collateral security to any lender or lenders (including any agent for any such lender or lenders) providing
financing to Purchaser, or to any assignee or assignees of any such lender, lenders or agent.

 
7.3. Governing Law; Jurisdiction.  This Agreement shall be governed by and construed in accordance with the laws of that State of Delaware,

without giving effect to any choice or conflict of law provision or rule. Any legal suit, action or proceeding arising out of or based upon this Agreement or
the transactions contemplated hereby must be instituted in the federal or state courts located in the City of Wilmington, Delaware. Each party submits to
the exclusive jurisdiction of such courts in any such suit, action or proceeding. Each party waives any defense of inconvenient forum to the maintenance of
any suit, action or proceeding so brought.  Either party may make service of process on the other party by sending or delivering a copy of the process to the
party to be served at the address and in the manner provided for the giving of notices in Section 7.5. Each party acknowledges and agrees that any
controversy which may arise under this Agreement is likely to involve complicated and difficult issues and therefore, each party irrevocably and
unconditionally waives any right it may have to a trial by jury in respect of any legal action arising out of or relating to this Agreement or the transactions
contemplated hereby.

 
7.4. Expenses; Transfer Taxes .   Except as otherwise expressly provided herein, all costs and expenses (including, but not limited to, fees and

expenses of counsel) incurred in connection with this Agreement and the transactions contemplated hereby, shall be paid by the party incurring such cost
and expenses, whether or not such transactions are consummated for any reason. All transfer, sales, use and other similar taxes and fees incurred in
connection with this Agreement or resulting from the transfer of the Purchased Assets shall be paid by Seller when due. Seller shall, at its own expense,
prepare and timely file any tax return or other document with respect to such taxes or fees.
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7.5. Notices.   All notices, demands and other communications which are required or may be given under this Agreement shall be in writing and
shall be deemed to have been duly given: (a) when delivered by hand (with written confirmation of receipt); (b) when received if sent by a nationally
recognized overnight delivery service (receipt requested); (c) on the date  sent  by email of a PDF document (with written confirmation of transmission);
and (d) on the third day after the date mailed, if sent by certified or registered mail, return receipt requested.  In each case notice shall be sent to the
following address or to such other place and with such other copies as any party may designate as to itself by notice to the others:

 
(a)           If to Purchaser:

Asure Software, Inc.
110 Wild Basin Road, Suite 100
Austin, Texas  78746
Attention:  CEO
Email: pgoepel@asuresoftware.com
 

With a copy (which shall not constitute notice) to:

Messerli & Kramer P.A.
100 South Fifth Street
1400 Fifth Street Towers
Minneapolis, MN  55402
Attention:  David Weigman, Esq.
Email: dweigman@messerlikramer.com

(b)           If to Seller:

Roomtag, LLC
1628 Bolton St.
Baltimore, MD 21217
Attention: Marcia Hart
Email: marcia.hart@roomtag.com

With a copy (which shall not constitute notice) to:

Ober ׀ Kaler
100 Light Street
Baltimore, MD 21202
Attention:  Victoria Baylin, Esq.
Email: vabaylin@ober.com

7.6. Counterparts. This Agreement may be executed in any number of counterparts, each of which shall be deemed an original, but all of which,
taken together, shall constitute one in the same instrument.  A signed copy of this Agreement delivered by facsimile, email or other means of electronic
transmission shall be deemed to have the same legal effect as delivery of an original signed copy of this Agreement.

 
 

26



 
 

7.7. Announcements and Communications.  Seller and Purchaser agree not to make any public announcement in respect to this Agreement and
the transactions contemplated hereby or furnish any information to the public or any third party concerning the financial or non-financial aspects of the
transactions contemplated by this Agreement prior to or after Closing, unless such announcement or furnishing of information is agreed upon by all parties
hereto or is necessitated by Securities and Exchange Commission rules and regulations, stock exchange rules, federal securities laws or other applicable
laws, as reasonably determined by counsel for the Purchaser and after consultation with Seller.  Nothing contained herein shall prohibit or restrict
communication by Purchaser to customers of the Business.

 
7.8. Entire Agreement.  This Agreement, together with the schedules, documents and instruments delivered pursuant to and specified in this

Agreement, sets forth the entire agreement and understanding between the parties as to the subject matter hereof, and merges and supersedes all prior
discussions, agreements and understandings of every and any nature between them, and no party shall be bound by any condition, definition, warranty or
representation, other than as expressly set forth or provided for in this Agreement, or as may be, on or subsequent to the date hereof, set forth in writing and
signed by the party to be bound thereby.  This Agreement may not be changed or modified, except by agreement in writing, signed by all of the parties
hereto.

 
7.9. Delays or Omissions.  No delay or omission to exercise any right, power or remedy accruing to Purchaser or the Seller, upon any breach or

default of Seller or of Purchaser, respectively, under this Agreement, shall impair any such right, power or remedy of such person nor shall it be construed to
be a waiver of any such breach or default, or an acquiescence therein, or in any similar breach or default thereafter occurring; nor shall any waiver of any
single breach or default be deemed a waiver of any other breach or default theretofore or thereafter occurring.

 
7.10. Severability.  Unless otherwise provided herein, if any provision of the Agreement shall be invalid, illegal or unenforceable, the validity,

legality and enforceability of the remaining provisions shall not in any way be affected or impaired thereby and the unenforceable provision shall be
deemed modified to the limited extent required to permit its enforcement in a manner most closely approximating the intention of the parties as expressed
herein.

 
7.11. Time; Captions; Exhibits and Schedules.  Time is of the essence of this Agreement.  The captions contained in this Agreement in no way

define, limit or extend any provision of this Agreement.  The exhibits and Seller Disclosure Schedule that are attached to this Agreement are a part of this
Agreement and are incorporated herein by reference.

 
7.12. Construction.  This Agreement is to be deemed to have been prepared jointly by the parties hereto after arms-length negotiations, and any

uncertainty or ambiguity existing herein shall not be interpreted against any party, but according to the application of the rules of interpretation of
contracts.
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7.13. Third Party Beneficiaries.  Except as expressly provided in Section 5, each party hereto intends that this Agreement shall not benefit or
create any right or cause of action in or on behalf of any person other than parties hereto and their respective successors and permitted assigns.

 
 
 

 [Signature Page Follows]
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first above written.

 
PURCHASER:

 
ASURE SOFTWARE, INC.

 
By:                                                                                                                                

 
Name: Patrick F. Goepel
Title: Chief Executive Officer

 

 
SELLER:

 
ROOMTAG, LLC

 
By:                                                                                                                                

 
Name: Marcia Hart
Title: Chief Executive Officer

 

 

 

 
 

[Signature page to Asset Purchase Agreement

 
 

 



 
 



 

Exhibit 4.1
 

 
THIS NOTE AND THE RIGHTS AND OBLIGATIONS EVIDENCED HEREBY ARE SUBORDINATE IN THE MANNER AND TO THE EXTENT
SET FORTH IN THAT CERTAIN SUBORDINATION AGREEMENT (AS DEFINED BELOW) AND SUBJECT TO A RIGHT OF SETOFF TO THE
EXTENT SET FORTH IN SECTION 5.5 OF THAT CERTAIN PURCHASE AGREEMENT (AS DEFINED BELOW) AND EACH HOLDER OF THIS
NOTE, BY ITS ACCEPTANCE, SHALL BE BOUND BY THE PROVISIONS OF THE SUBORDINATION AGREEMENT AND SECTION 5 OF THE
PURCHASE AGREEMENT.
 
 

SUBORDINATED PROMISSORY NOTE 
 
$753,929.26   August 8, 2014
 
 
 
FOR VALUE RECEIVED , the undersigned, Asure Software, Inc., a Delaware corporation (the “Maker”), hereby promises to pay to the order of Roomtag,
LLC, a Maryland limited liability company (the “Payee”), the principal sum of $753,929.26 or such other amount as provided hereunder, together with
interest on the unpaid principal balance at an annual rate equal to 0.36%, under the terms set forth herein such that upon the Maturity Date (as defined
below), the aggregate amount owed to Payee hereunder shall equal Seven Hundred Sixty Thousand Dollars ($760,000) subject to the principal amount of this
Note being adjusted in accordance with Section 1.5(b) of the Purchase Agreement (defined below).
 
This Note has been executed and delivered by the Maker pursuant to the terms of an Asset Purchase Agreement, dated as of August 8, 2014, by and between
the Maker and the Payee (the “Purchase Agreement”). Capitalized terms used herein but not otherwise defined shall have the respective meanings attributed
thereto in the Purchase Agreement.
 
1.           Payment.  Subject to Section 5 below, the entire unpaid principal amount of this Note and all unpaid accrued interest thereon shall be due and
payable on the earlier of October 31, 2016 and the occurrence of an Event of Default (as defined in Section 4 below) (the “Maturity Date”). Subject to
Section 5 below, all amounts due under this Note shall be paid to the Payee by wire transfer of immediately available funds to an account designated by the
Payee.  If any such payment is due on a day that is not a business day, said payment will be due on the next succeeding business day, and the resulting
extension of time will be taken into account in calculating the amount of interest payable under this Note.
 
2.           Optional Prepayments.  The Maker may prepay this Note prior to the Maturity Date, in whole or in part, without penalty or premium, at any time and
from time to time. Prepayments shall be applied first to accrued but unpaid interest and then to principal, unless an Event of Default (as hereinafter defined in
Section 4) has occurred, in which case, any and all amounts received in respect hereof shall be applied in the following order:  first, to any fees and expenses
due under this Note; second, to interest due under this Note; and third, to the principal amount due under this Note.
 
 

 



 
 
3.           Subordination. The indebtedness evidenced by this Note is subordinated in right of payment pursuant to, and all rights of the Payee are subject to
the terms of, that certain Subordination Agreement, dated as of August 8, 2014, by and among the Payee, the Maker and Wells Fargo Bank, National
Association (the “Subordination Agreement”).
 
4.           Default.  If any of the events specified in this Section 4 occur (each an “Event of Default”), the Payee may, subject to the provisions of the
Subordination Agreement, declare the entire principal amount of this Note, together with all unpaid accrued interest thereon, immediately due and payable
by written notice to the Maker:

(a) the Maker fails to make any required payment under this Note  when due, and such failure
shall continue for ten (10) days after written notice from the Payee to the Maker; provided, however, the failure to pay will not
constitute an Event of Default to the extent specifically set forth in Section 5.5 of the Purchase Agreement;

 
(b) the Maker, under the applicable laws of any jurisdiction:  (i) is dissolved, liquidated, or

wound up or otherwise ceases doing business; (ii) becomes insolvent or is unable to pay its debts or fails or admits in writing its
inability generally to pay its debts as they become due; (iii) consents to the appointment of a trustee, receiver, assignee, liquidator,
or similar official; (iv) makes a general assignment for the benefit of its creditors; or (v) institutes a proceeding, or has an
involuntary proceeding instituted against it and such involuntary proceeding is not dismissed within sixty (60) days of such filing,
seeking a judgment of insolvency, bankruptcy, or any other similar relief under any bankruptcy, insolvency, or other similar law
affecting creditors’ rights; or

 
(c) a Change of Control occurs (as defined below).

 
The Maker shall give Payee ten (10) business days prior written notice of the closing of a Change of Control; provided, however, failure to give such

written notice to Payee shall not constitute an Event of Default hereunder. For purposes hereof, a “Change of Control” means (i) a sale of all or substantially
all of the assets of the Maker, (ii) a merger, consolidation or reorganization of the Maker with and into any other entity other than any such merger,
consolidation or reorganization in which owners of the Maker immediately prior to such merger, consolidation or reorganization continue to hold at least a
majority of the voting power of the surviving entity immediately after such merger, consolidation or reorganization, or (iii) a transfer of more than fifty
percent (50%) of the outstanding equity voting securities of the Maker on a fully diluted basis in a single transaction or series or related transactions.
 

 Subject to the subordination provisions of the Subordination Agreement, upon the occurrence of an Event of Default, Payee may, at its option (a)
declare the entire unpaid principal amount of this Note, together with all accrued interest to be immediately due and payable by written notice to the Maker;
and (b) exercise any and all rights and remedies available to it under law and in equity.  The Maker will pay all costs and expenses incurred by or on behalf of
Payee in connection with Payee’s exercise of any or all of its rights and remedies under this Note, including reasonable attorneys’ fees, costs, and
disbursements.
 
 

 



 
 

In the event Maker fails to pay any amount due, as and when due, hereunder and such failure is not cured within ten (10) days following the due date
of such payment (the “Cure Period”), the unpaid principal balance outstanding under this Note and all accrued and unpaid interest thereon shall thereafter
bear interest, from the last day of the Cure Period until payment in full thereof has been made, at an annual rate equal to fifteen percent (15%) per annum (or if
such percentage is not permitted by applicable law, the maximum percentage permitted to be charged by applicable law).
 
5.           Right of Setoff.  The Maker has the right to withhold and set off against any amount due hereunder pursuant to Section 5.5 of the Purchase Agreement
up to Five Hundred Thousand Dollars ($500,000) of the amount of certain claims for indemnification or payment of damages to which the Maker and other
Purchaser Indemnitees are entitled under Section 5 of the Purchase Agreement.

6.           Assignment.  This Note may not be assigned by the Payee without the prior written consent of the Maker.

7.           Successors.  All of the terms, agreements, covenants, representations, warranties, and conditions of this Note shall be binding upon, and shall inure to
the benefit of and shall be  enforceable by, the parties hereto and their permitted successors and assigns.
 
 
8.           Waivers.  The Maker hereby waives presentment for payment, demand, notice of dishonor, protest and notice of payment and all other notices of any
kind in connection with the enforcement of this Note.

9.           Applicable Law.  The validity, construction and enforceability of the note shall be governed by the internal laws of the State of Maryland, without
giving effect to conflict of laws principles thereof. The Maker irrevocably agrees that any action arising out of or relating to this Note will be brought in any
state or federal court sitting in Baltimore, Maryland or in the Supreme Court of Maryland sitting in Annapolis, Maryland, as the Payee may elect (the
“Selected Venue”).  By execution and delivery of this Note, the Maker accepts and submits to, for itself and in respect its properties, generally and
unconditionally, the jurisdiction of the Selected Venue and agrees that jurisdiction will be exclusive with respect to any such action.  A final judgment in
any action brought in accordance with this Section 8 will be conclusive and may be enforced by action on the judgment or in any other manner provided at
law or in equity.  The Maker waives, to the full extent permitted by law, any right to stay or to dismiss any action brought in accordance with this Section 8
on the basis of inconvenient forum and waives any bond, surety, or other security that might be required of any other party.

10.           Notices.  All notices, requests, demands, claims, and other communications under this Note will be in writing and delivered in accordance with the
Purchase Agreement.

11.           Amendments. No amendment, modification, replacement, termination, or cancellation of any provision of this Note will be valid, unless the same
will be in writing and signed by the Maker and the Payee.  No waiver by either the Maker or the Payee of any default, misrepresentation, or breach of warranty
or covenant under this Note, whether intentional or not, may be deemed to extend to any previous or future default or misrepresentation or any breach of
warranty or covenant under this Note or affect, in any way, any rights arising because of any previous or future default or misrepresentation or breach of
warranty or covenant under this Note.
 
 

 



 

 
12.           THE MAKER HEREBY EXPRESSLY WAIVES ANY RIGHT TO A TRIAL BY JURY IN ANY SUIT, ACTION OR PROCEEDING
INVOLVING THIS NOTE. THIS PROVISION IS A MATERIAL INDUCEMENT FOR MAKER TO ENTER INTO THE CONTEMPLATED
TRANSACTION.

IN WITNESS WHEREOF, the Maker has executed this Note as of August 8, 2014.

ASURE SOFTWARE, INC.

By                                                                           
Patrick F. Goepel
Chief Executive Officer

 

 



Exhibit 99.1
 
Asure Software Acquires Roomtag
Strategic acquisition of workplace management solutions provider complements the AsureSpace workspace management suite

AUSTIN, Texas (Aug. 11, 2014) – Asure Software (Nasdaq: ASUR), a leading provider of workplace management software solutions, today announced that it
has acquired Roomtag, a Baltimore-based provider of SaaS-based space, occupancy, assets and move management solutions, as well as a visual directory that
enables users to locate staff members, work and meeting spaces, and resources.

“Roomtag’s solutions are a perfect complement Asure’s Resource Scheduler and Meeting Room Manager solutions and a strong fit for the AsureSpace
workspace management product suite. They offer advanced asset management, occupancy management and move management capabilities through highly
visual, user-friendly products. Additionally, Roomtag solutions are SaaS-based, which is in direct alignment with our technology strategy to deliver cloud-
based SaaS solutions, and it meets the rapidly growing demand for Cloud-based solutions,” said Asure Software CEO, Pat Goepel. “As the workplace and the
workforce become increasingly mobile and global, Asure will be at the forefront of providing solutions to help organizations worldwide to effectively
manage space, people and assets.”

"The combination of Roomtag and Asure Software delivers what our customers are demanding -- the ability to coordinate space utilization, scheduling, and
operations workflows in a simple, browser-based platform that works seamlessly around the world," said Marcia Hart, Roomtag CEO.  “Asure Software and
Roomtag share a common vision and approach to client services. Now, Asure can offer Roomtag to its customers, and Roomtag customers will benefit from
Asure’s wide range of offerings, an international platform that offers true global support for global work environments, and product integration with calendar
and scheduling capabilities.”

Roomtag customers will continue their current service and their customer contracts will remain the same. This is Asure’s second acquisition this year. Last
month, Asure acquired FotoPunch and incorporated its technology into the AsureForce workforce management product suite.

About Asure Software
Asure Software, Inc. (Nasdaq: ASUR) headquartered in Austin, offers cloud-based time and labor management and workspace management solutions that help
clients bring space and time together.  Asure serves approximately 6,000 clients worldwide and currently offers two main product lines: AsureSpace™
workplace management solutions enable organizations to maximize the ROI of their real estate, and AsureForce® time and labor management solutions
deliver efficient management of human resource and payroll processes.  For more information, please visit www.asuresoftware.com.

###

Cautionary Note Regarding Forward Looking Statements
This release may contain forward-looking statements that involve risks and uncertainties. Any forward-looking statements and all other statements that may
be made in this news release that are not historical facts are subject to a number of risks and uncertainties, and actual results may differ materially.  Please
refer to Asure Software’s filings with the Securities and Exchange Commission (SEC) for more information on the risk factors that could cause actual results
to differ. Copies of Asure Software’s filing are available from the SEC, may be found on Asure Software’s website, or may be obtained upon request from
Asure Software.

Contact:
Jennifer Roth, Vice President of Marketing
Asure Software
612-743-6231
jroth@asuresoftware.com
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